MH MURPHY HESSE
IMATOOMEY & LEHANE LLp

Attorneys at Law

Peter Mello
pmello@mhtl.com

September 27, 2023

VIA EMAIL ONLY

Meredith Hall, Chair, Milton Planning Board
525 Canton Avenue
Milton, MA 02186

RE: Advice Concerning M.G.L. c. 40A, § 3A and the EOHLC Guidelines

Dear Ms. Hall:

You asked that we provide a legal opinion concerning the authority of the Executive
Office of Housing and Livable Communities (the “EOHLC”), the successor agency to DHCD, to
promulgate and enforce guidelines (the “EOHLC Guidelines”) relating to the mandates of
M.G.L. c. 40A, section 3A (“Section 3A”), also known as “MBTA Communities” legislation and
guidelines. My colleague Karis North and I have collaborated on this analysis, and this letter
conveys our jointly held opinion.

G.L. c. 40A, § 3A provides as follows in requiring that an MBTA Community shall have
zoning in which multi-family housing is provided as of right, and that EOHLC shall promulgate
associated guidelines:

(a)(1) An MBTA community shall have a zoning ordinance or by-law that
provides for at least 1 district of reasonable size in which multi-family housing is
permitted as of right; provided, however, that such multi-family housing shall be
without age restrictions and shall be suitable for families with children. For the
purposes of this section, a district of reasonable size shall: (i) have a minimum
gross density of 15 units per acre, subject to any further limitations imposed by
section 40 of chapter 131 and title 5 of the state environmental code established
pursuant to section 13 of chapter 21A; and (ii) be located not more than 0.5 miles
from a commuter rail station, subway station, ferry terminal or bus station, if
applicable.

(b) An MBTA community that fails to comply with this section shall not be
eligible for funds from: (i) the Housing Choice Initiative as described by the
governor in a message to the general court dated December 11, 2017; (ii) the
Local Capital Projects Fund established in section 2EEEE of chapter 29; or (iii)
the MassWorks infrastructure program established in section 63 of chapter 23A.
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